Economic and Social Distr. 
Council ELEN ee 


E/CN.4/Sub.2/2005/17/Add. | 
11 July 2005 


ENGLISH ONLY 


COMMISSION ON HUMAN RIGHTS 

Sub-Commission on the Promotion and 
Protection of Human Rights 

Fifty-seventh session 

Item 4 of the provisional agenda 


ECONOMIC, SOCIAL AND CULTURAL RIGHTS 


Housing and property restitution in the context of the return 
of refugees and internally displaced persons 


Final report of the Special Rapporteur, Paulo Sérgio Pinheiro 
Addendum 


Explanatory Notes on the Principles on Housing and Property Restitution 
for Refugees and Displaced Persons* 


* The endnotes have not been edited. 


GE.05-14873 (E) 180705 UNIVERSITY OF ILLINOIS 


E/CN.4/Sub.2/2005/17/Add. | 


page 2 
Introduction 


L: These Explanatory Notes on the Principles on Housing and Property Restitution for 
Refugees and Displaced Persons (hereinafter “Principles”’) are meant to provide an overview of 
the international human rights, refugee and humanitarian law and related standards which serve 
to support and inform the Principles themselves. For ease of use, these Explanatory Notes are 
organized in parallel structure to the Principles. 


SECTION I. SCOPE AND APPLICATION 


a International refugee law defines a refugee as anyone who “owing to well-founded fear 
of being persecuted for reasons of race, religion, nationality, membership of a particular social 
group or political opinion, 1s outside the country of his [or her] nationality and is unable or, 
owing to such fear, is unwilling to avail himself [or herself] of the protection of that country; or 
who, not having a nationality and being outside the country of his [or her] former habitual 
residence, is unable or, owing to such fear, is unwilling to return to it”.’ The Guiding Principles 
on Internal Displacement define internally displaced persons as “persons or groups of persons 
who have been forced or obliged to flee or to leave their homes or places of habitual residence, 
in particular as a result of or in order to avoid the effects of armed conflict, situations of 
generalized violence, violations of human rights or natural or human-made disasters, and who 
have not crossed an internationally recognized State border”. 


3: While the mandate given to the Special Rapporteur refers to “refugees and internally 
displaced persons”’, it should be noted that the issues, norms and standards regarding housing and 
property restitution pertain to similarly situated persons. Given the definitions noted above, the 
phrase “refugees and internally displaced persons” unfortunately overlooks those persons 
displaced across borders, for example due to conflict or disaster, who may not meet the legal 
definition of a refugee under international refugee law (that is to say, who do not flee due to a 
well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a 
particular social group or political opinion). Because such populations also have a right to 
housing, land and property restitution on an equal basis with refugees and internally displaced 
persons, the Principles incorporate the language “refugees and displaced persons”. 


SECTION Il. THE RIGHT TO HOUSING AND 
PROPERTY RESTITUTION 


4. Throughout the text, the term “restitution” refers to an equitable remedy, or a form of 
restorative justice, by which persons who suffer loss or injury are returned as far as possible to 
their original pre-loss or pre-injury position. 


ay The right to a remedy for human rights violations has perhaps been best articulated in 
the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 
Gross Violations of International Human Rights and Serious Violations of International 
Humanitarian Law, which are based on well-established principles of international human rights 
and humanitarian law.* Section II of the Basic Principles and Guidelines, on the Scope of the 
obligation, notes that the obligation to respect, ensure respect for and implement international 
human rights law and international humanitarian law includes, inter alia, the duty to: (a) take 
appropriate legislative and administrative measures to prevent violations; (b) investigate 
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violations effectively, promptly, thoroughly and impartially and, where appropriate, take action 
against those allegedly responsible in accordance with domestic and international law; 

(c) provide those who claim to be victims with equal and effective access to justice irrespective 
of who may be the ultimate bearer of responsibility for the violation; (d) provide effective 
remedies to victims, including reparation. 


6. The Commission on Human Rights, in its resolution 2005/35, adopted the Basic 
Principles and Guidelines, recommended that States take them into account and promote respect 
for them, and called upon the Economic and Social Council and the General Assembly to adopt 
them. 


au The Basic Principles and Guidelines stipulate in paragraph 15 that “Reparation should be 
proportional to the gravity of the violations and the harm suffered”, and in paragraph 19 that 
“Restitution should, whenever possible, restore the victim to the original situation before the 
gross violations of international human rights law or serious violations of international 
humanitarian law occurred. Restitution includes, as appropriate: restoration of liberty, 
enjoyment of human rights, identity, family life and citizenship; return to one's place of 
residence, restoration of employment and return of property.” 


SECTION HI. OVERARCHING PRINCIPLES 
The right to non-discrimination 


8. The right to non-discrimination 1s protected in virtually every major international human 
rights instrument, including article 2 of the Universal Declaration of Human Rights," article 2 
of the International Covenant on Economic, Social and Cultural Rights” and article 2 of the 
International Covenant on Civil and Political Rights.° 


ah Discrimination is also prohibited under the International Convention on the Elimination 
of All Forms of Racial Discrimination,’ the Convention on the Elimination of All Forms of 
Discrimination against Women,’ as well as under article 2 of the Convention on the Rights of the 
Child.” Discrimination is similarly prohibited under article II of the American Declaration on the 
Rights and Duties of Man,” article 1 of the American Convention on Human Rights,! article 2 
of the African [Banjul] Charter on Human and Peoples’ Rights’? and article 14 of the [European] 
Convention for the Protection of Human Rights and Fundamental Freedoms.”* 


The right to equality between men and women 


10. The right to equality between men and women is guaranteed in article 3 of the 
International Covenant on Civil and Political Rights and in article 3 of the International 
Covenant on Economic, Social and Cultural Rights, as well as in the Convention on the 
Elimination of All Forms of Discrimination against Women. The right to equality between 
men and women has been consistently interpreted to require the implementation of positive 
measures meant to remedy the effects of de facto or de jure discrimination on the basis of sex. 


lah For example, in its general comment No. 28 on the equality of rights of men and women, 
the Human Rights Committee states that “The State party must not only adopt measures of 
protection, but also positive measures in all areas so as to achieve the effective and equal 
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empowerment of women”, and goes on to note that “articles 2 and 3 mandate States parties to 
take all steps necessary, including the prohibition of discrimination on the ground of sex, to put 
an end to discriminatory actions, both in the public and the private sector, which impair the equal 
enjoyment of rights”.'* General comment No. 28 also notes that “The right of everyone ... to be 
recognized everywhere as a person before the law 1s particularly pertinent for women, who often 
see it curtailed by reason of sex or marital status. This right implies that the capacity of women 


915 
to own property ... . 


1s In its resolution on “Women’s equal ownership, access to and control over land and the 
equal rights to own property and to adequate housing”, the Commission on Human Rights has 
also affirmed “that discrimination in law and practice against women with respect to having 
access to, acquiring and securing land, property and housing, as well as financing for land, 
property and housing, constitutes a violation of women’s human right to protection against 
discrimination and may affect the realization of other human rights”.'® The Commission 
similarly reaffirmed resolution 42/1 of the Commission on the Status of Women which, 

inter alia, urges States to design and revise laws to ensure that women are accorded full and 
equal rights to own land and other property, and the right to adequate housing, including through 
the right to inheritance, and to undertake administrative reforms and other necessary measures to 
give women the same right as men to credit, capital, appropriate technologies, access to markets 
and information.” 


1: The Commission also encouraged all the human rights treaty bodies, in particular the 
Committee on Economic, Social and Cultural Rights and the Committee on the Elimination of 
Discrimination against Women, special procedures and other human rights mechanisms of the 
Commission and the Sub-Commission on the Promotion and Protection of Human Rights as 
well as all United Nations bodies regularly and systematically to take a gender perspective into 
account in the implementation of their mandates and to integrate the content of the present 
resolution into their work, as appropriate. '® The Special Rapporteur agrees that integrating a 
gender perspective is critical to the work of the human rights bodies and their mechanisms, and 
as such has sought to integrate a gender perspective within these Principles, including provisions 
with respect to positive measures which should be implemented in order to ensure the equal right 
of men and women, and the equal right of boys and girls, to the enjoyment of housing, land and 
property restitution. 


The right to be protected from displacement 


14. The Principles articulate several rights which are relevant at all times during 
displacement, and in this section summarizes those rights which are of particular significance in 
terms of protecting people from displacement. As such, the Principles speak not only to the 
issue of providing a remedy (i.e. restitution) to those persons already displaced, but also to 
seeing that the crisis of displacement 1s itself averted. This is consistent with the spirit of the 
Guiding Principles on Internal Displacement, which note in principle 5 that “All authorities and 
international actors shall respect and ensure respect for their obligations under international law, 
including human rights and humanitarian law, in all circumstances, so as to prevent and avoid 
conditions that might lead to displacement of persons.””” 


E/CN.4/Sub.2/2005/17/Add. | 
page 5 


te The Guiding Principles also state in principle 6 that “Every human being shall have the 
right to be protected against being arbitrarily displaced from his or her home or place of habitual 
residence.””” This language is similar to that which is reflected within principle 5.1 of the 
Principles. 


16. Principle 5.3 makes reference to the practice of forced eviction, which deserves special 
consideration here, as forced evictions are often seen in situations of displacement. “Forced 
eviction” is the permanent or temporary removal against their will of individuals, families 
and/or communities from the homes and/or land which they occupy, without the provision of, 
and access to, appropriate forms of legal or other protection. Forced evictions are a particular 
type of displacement which are most often characterized or accompanied by: (1) a relation to 
specific decisions, legislation or policies of States or the failure of States to intervene to halt 
evictions by non-State actors; (2) an element of force or coercion; and (3) are often planned, 
formulated and announced prior to being carried out. The right to be free from forced eviction 
is implicit in the right to adequate housing, as well as in the right to privacy and respect for the 
home. 


ig In its general comment No. 7, the Committee on Economic, Social and Cultural Rights 
stated that “forced evictions are prima facie incompatible with the requirements of the 
[International Covenant on Economic, Social and Cultural Rights] and can only be justified 

in the most exceptional circumstances, and in accordance with the relevant principles of 
international law”.”! The Committee considers that the procedural protections which should be 
applied in relation to forced evictions include: (a) an opportunity for genuine consultation with 
those affected; (b) adequate and reasonable notice for all affected persons prior to the scheduled 
date of eviction; (c) information on the proposed evictions, and, where applicable, on the 
alternative purpose for which the land or housing is to be used, to be made available in 
reasonable time to all those affected; (d) especially where groups of people are involved, 
government officials or their representatives to be present during an eviction; (e) all persons 
carrying out the eviction to be properly identified; (f) evictions not to take place in particularly 
bad weather or at night unless the affected persons consent otherwise; (g) provision of legal 
remedies; and (h) provision, where possible, of legal aid to persons who are in need of it to seek 
redress from the courts.” 


18. Article 16 of the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment states in the relevant part that “Each State party shall undertake to 
prevent in any territory under its jurisdiction other acts of cruel, inhuman or degrading treatment 
or punishment which do not amount to torture as defined in article 1, when such acts are 
committed by or at the instigation of or with the consent or acquiescence of a public official or 
other person acting in an official capacity.” 


1D In applying article 16, the Committee against Torture has interpreted the Convention 
against Torture to protect persons from the destruction of their homes. In Hijrizi v. Yugoslavia,“ 
for example, the Committee against Torture held that the burning and destruction of houses 
constituted, in the circumstances, acts of cruel, inhuman or degrading treatment or punishment, 
even though the destruction was not perpetrated by public officials. The case involved the 
destruction of the Bozova Glavica settlement in the city of Danilovgrad by private residents who 
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lived nearby. Furthermore, in its 2001 concluding observations on Israel, the Committee held 
that Israel’s policies of housing demolition may amount to cruel, inhuman or degrading 
treatment or punishment in violations of article 16 of the Convention. z 


20. The United Nations Commission on Human Rights has reaffirmed “that the practice of 
forced eviction constitutes a gross violation of human rights, in particular the right to adequate 
housing”.”° General comment No. 7 states that States shall ensure that, in cases where lawful 
evictions are deemed justifiable and unavoidable, evictions are carried out in a manner which is 
compatible with international human rights standards, including principles of non-discrimination, 
reasonableness and proportionality. States shall also ensure that persons subjected to eviction do 
not become homeless as a result of the eviction, that all the legal recourses and remedies are 
made available to them, and that they are given an opportunity for genuine consultation 


throughout evictions processes. 


Ze The Commission on Human Rights, in its resolution 2004/28, also recommended that all 
Governments provide immediate restitution, compensation and/or appropriate and sufficient 
alternative accommodation or land to persons and communities that have been forcibly evicted, 
following mutually satisfactory negotiations with the affected persons or groups and consistent 
with their wishes, rights and needs, and recognizing the obligation to ensure such provision in 
the event of any forced eviction.”” 


paps: The Sub-Commission has similarly reaffirmed that “every woman, man and child has the 
right to a secure place to live in peace and dignity, which includes the right not to be evicted 
arbitrarily or on a discriminatory basis from one’s home, land or community”.”® The 
Sub-Commission has also reaffirmed that “the practice of forced eviction constitutes a gross 
violation of a broad range of human rights, in particular the right to adequate housing, the right 
to remain, the right to freedom of movement, the right to privacy, the right to property, the right 
to an adequate standard of living, the right to security of the home, the right to security of the 
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person, the right to security of tenure and the right to equality of treatment”. 


234 Principle 5.3 also makes reference to other well-established prohibitions under 
international law. For example, the Geneva Convention relative to the Protection of Civilian 
Persons in Time of War states in its article 33 that “No protected person may be punished for an 
offence he or she has not personally committed. Collective penalties and likewise all measures 
of intimidation or of terrorism are prohibited” and that “Reprisals against protected persons and 
their property are prohibited.”*” Article 53 stipulates that “Any destruction by the Occupying 
Power of real or personal property belonging individually or collectively to private persons, or to 
the State, or to other public authorities, or to social or cooperative organizations, is prohibited, 
except where such destruction is rendered absolutely necessary by military operations.”* 
Article 14 of Additional Protocol II to the Geneva Conventions Relating to the Protection of 
Victims of Non-International Armed Conflicts states that “Starvation of civilians as a method of 
combat is prohibited. It is therefore prohibited to attack, destroy, remove or render useless, for 
that purpose, objects indispensable to the survival of the civilian population, such as foodstuffs, 
agricultural areas for the production of foodstuffs, crops, livestock, drinking water installations 
and supplies and irrigation works.””” 
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The right to privacy and respect for the home 


24. Article 12 of the Universal Declaration of Human Rights states that “No one shall be 
subjected to arbitrary interference with his [or her] privacy, family, home or correspondence, nor 
to attacks upon his [or her] honour and reputation. Everyone has the right to the protection of the 
law against such interference or attacks.” 


25! Article 17 of the International Covenant on Civil and Political Rights states that “No one 
shall be subjected to arbitrary or unlawful interference with his [or her] privacy, family, home or 
correspondence, nor to unlawful attacks on his [or her] honour and reputation”, and that 
“Everyone has the right to the protection of the law against such interference or attacks. 
Similarly, article 16 (1) of the Convention on the Rights of the Child states that “No child shall 
be subjected to arbitrary or unlawful interference with his or her privacy, family, home or 
correspondence, nor to unlawful attacks on his or her honour and reputation.”*» 


9934 


26:3 The Human Rights Committee, in its general comment No. 16 on the right to respect of 
privacy, family, home and correspondence, and protection of honour and reputation, states that 
*... [the nght of every person to be protected against arbitrary or unlawful interference with his 
[or her] privacy, family, home or correspondence as well as against unlawful attacks on his 

[or her] honour and reputation] is required to be guaranteed against all such interferences and 
attacks whether they emanate from State authorities or from natural or legal persons. The 
obligations imposed by this article require the State to adopt legislative and other measures to 
give effect to the prohibition against such interferences and attacks as well as to the protection of 


this right”.** 


pa There is also a connection to be made here with the practice of forced eviction, discussed 
above. For example, the Human Rights Committee recently stated, in its concluding 
observations on Kenya, that the “Committee remains concerned about reports of the forcible 
eviction of thousands of inhabitants from so-called informal settlements, both in Nairobi and 
other parts of the country, without prior consultation with the populations concerned and/or 
without adequate prior notification. This practice arbitrarily interferes with the Covenant rights 
of the victims of such evictions, especially their rights under article 17 of the Covenant” 
(emphasis added).*” 


28. Article LX of the American Declaration on the Rights and Duties of Man also states that 
“Every person has the right to the inviolability of his [or her] home.”*® This right is also codified 
in the American Convention on Human Rights, which states in its article 12 that ““No one may be 
the object of arbitrary or abusive interference with his [or her] private life, his [or her] family, his 
[or her] home, or his [or her] correspondence, or of unlawful attacks on his [or her] honour or 
reputation”, and in article 8 of the [European] Convention for the Protection of Human Rights 


and Fundamental Freedoms, which states “Everyone has the right to respect for his [or her] 
private and family life, his [or her] home and his [or her] correspondence.” 


The right to peaceful enjoyment of possessions 


fbn Principle 7.1 incorporates similar language to that which is used in Protocol No. | to the 
[European] Convention for the Protection of Human Rights and Fundamental Freedoms, which 
stipulates in its article | on “Protection of property” that “Every natural or legal person is entitled 
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to the peaceful enjoyment of his [or her] possessions. No one shall be deprived of his [or her] 
possessions except in the public interest and subject to the conditions provided for by law and by 
the general principles of international law.” 


30. “Property” within the context of the Principles refers primarily to real and/or immovable 
property, most notably, but not exclusively, housing and land. Article 17 of the Universal 
Declaration of Human Rights stipulates that “Everyone has the right to own property alone as 


well as in association with others” and that “No one shall be arbitrarily deprived of his [or her] 
3942 


property. 

aR Article XXII of the American Declaration on the Rights and Duties of Man states that 
‘Every person has a right to own such private property as meets the essential needs of decent 
living and helps to maintain the dignity of the individual and of the home.” Article 21 of the 
American Convention on Human Rights states that “Everyone has the right to the use and 
enjoyment of his [or her] property. The law may subordinate such use and enjoyment to the 
interest of society” and provides that “No one shall be deprived of his [or her] property except 
upon payment of just compensation, for reasons of public utility or social interest, and in the 
cases and according to the forms established by law.” 


eee Similarly, article 14 of the African [Banjul] Charter on Human and Peoples’ Rights states 
that “The right to property shall be guaranteed. It may only be encroached upon in the interest of 
public need or in the general interest of the community and in accordance with the provisions of 
appropriate laws.” 


ark It also deserves mention that International Labour Organization Convention No. 169 
concerning Indigenous and Tribal Peoples in Independent Countries provides that “The rights 

of ownership and possession of the peoples concerned over the lands which they traditionally 
occupy shall be recognized.’”** Article 16 (3) of ILO Convention No. 169 also stipulates that 
‘Whenever possible, these peoples shall have the right to return to their traditional lands, as soon 
as the grounds for relocation cease to exist.”*” 


The right to adequate housing 


34. The right to adequate housing is enshrined in several international human rights 
instruments. The Universal Declaration of Human Rights stipulates in its article 25 that 
“Everyone has the right to a standard of living adequate for the health and well-being of himself 
[herself] and of his [her] family, including food, clothing, housing and medical care and 
necessary social services, and the right to security in the event of unemployment, sickness, 
disability Wy IOW Oot: old age or other lack of livelihood in circumstances beyond his [her] 
control.” 


Shek The leading statement of international law relating to housing rights can be found 

in the International Covenant on Economic, Social and Cultural Rights, which states in its 
article 11 (1), “The States parties to the present Covenant recognize the right of everyone to an 
adequate standard of living for himself [herself] and for his [her] family, including adequate 
food, clothing and housing, and to the continuous improvement of living conditions.””” 
Housing rights are also enshrined and protected within other international human rights 
instruments, including the International Convention on the Elimination of All Forms of Racial 
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Discrimination,”’ the Convention on the Elimination of All Forms of Discrimination against 
Women,” the Convention on the Rights of the Child,>* the Convention Relating to the Status 
of Refugees,” and the International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families.™ 


36. Certain aspects of the right to adequate housing must be taken into account when 
determining the meaning and scope of adequacy. The right to adequate housing has been 
defined by the Committee on Economic, Social and Cultural Rights in its general comment No. 4 
on the right to adequate housing. The Committee notes that the right to adequate housing 
should be seen holistically, encompassing the right to live somewhere in security, peace and 
dignity. In this regard, the Committee identified seven key criteria which comprise the right to 
adequate housing, namely, legal security of tenure; availability of services, materials, facilities 
and infrastructure; affordability; habitability; accessibility; location and cultural adequacy. 


se While the right to adequate housing is a human right which applies to all persons, 
specific statements have been made at the international level with respect to refugees and 
internally displaced persons and their access to adequate housing which deserve mention here. 
For example, with respect to refugees, the Executive Committee of the Office of the 

United Nations High Commissioner for Refugees has, through its Conclusion on Legal Safety 
Issues in the Context of Voluntary Repatriation of Refugees, encouraged countries of origin to 
provide homeless returning refugees, as appropriate, with access to land and/or adequate 
housing, comparable to local standards.”° Principle 18 of the Guiding Principles on Internal 
Displacement provides that “All internally displaced persons have the right to an adequate 
standard of living” and that “At the minimum, regardless of the circumstances, and without 
discrimination, competent authorities shall provide internally displaced persons with and ensure 
safe access to: ... basic shelter and housing.””” 


The right to freedom of movement 


38. The right to freedom of movement and residence is recognized in article 13 (1) of the 
Universal Declaration of Human Rights, which states that “Everyone has the right to freedom of 
movement and residence within the borders of each State.”** This right is also protected under 
article 12 (1) of the International Covenant on Civil and Political Rights,” as well as article VIII 
of the American Declaration of the Rights and Duties of Man,” article 22 (1) of the American 
Convention on Human Rights,” and article 12 (1) of the African [Banjul] Charter on Human and 
Peoples’ Rights.” 


oy. General comment No. 27 of the Human Rights Committee on freedom of movement 
notes that “the right to move freely relates to the whole territory of a State, including all parts of 
federal States. According to article 12, paragraph 1, persons are entitled to move from one place 
to another and to establish themselves in a place of their choice. The enjoyment of this right 
must not be made dependent on any particular purpose or reason for the person wanting to move 
or to stay in a place. ... Subject to the provisions of article 12, paragraph 3, the right to reside in 
a place of one’s choice within the territory includes protection against all forms of forced internal 
Sade Odie It also precludes preventing the entry or stay of persons in a defined part of the 
territory”. ~ 
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SECTION IV. THE RIGHT TO VOLUNTARY RETURN 
IN SAFETY AND DIGNITY 
AO. The right to return to one’s own country 1s guaranteed in article 13 (2) of the Universal 


Declaration of Human Rights:™ article 12 (4) of the International Covenant on Civil and Political 
Rights:* articles 45, 127, 132, 134 and 135 of the Geneva Convention relative to the Protection 
of Civilian Persons in Time of War;® and article 12 (2) of the African [Banjul] Charter on 
Human and Peoples’ Rights.” 


41. General comment No. 27 of the Human Rights Committee on freedom of movement also 
notes that “The right to return is of the utmost importance for refugees seeking voluntary 
repatriation. It also implies prohibition of enforced population transfers or mass expulsions to 
other countries.”™ 


42. The right to return is increasingly seen as encompassing not merely returning to one’s 
country, but to one’s home as well. Indeed, the right of refugees and displaced persons to return 
to their homes is recognized by the international community as a free-standing, autonomous right 
in and of itself. In 1980, the General Assembly, in its resolution 35/124 on international 
intervention to avert new flows of refugees, reaffirmed “the right of refugees to return to their 
homes in their homelands”. Many later resolutions of a number of bodies, including the 

Security Council, have reaffirmed that principle. 


43. There are also examples referring to specific cases of displacement. For example, the 
Security Council, in its resolution 820 (1993) concerning Bosnia and Herzegovina, adopted 

on 17 April 1993, reaffirmed that “all displaced persons have the right to return in peace to their 
former homes and should be assisted to do so”. Similar language by the Security Council 
reaffirming the right to return to one’s home can be found in resolutions addressing displacement 
in numerous countries and regions, including Abkhazia and the Republic of Georgia,” 
Azerbaijan,” Bosnia and Herzegovina,” Cambodia,” Croatia,” Cyprus,” Kosovo,’> Kuwait,”® 
Namibia’’ and Taj ikistan.” 


44. Other United Nations bodies have also reaffirmed the right to return to one’s home. For 
instance, in addition to resolution 35/124 mentioned above, the General Assembly has reaffirmed 
or recognized the right to return to one’s home in resolutions concerning Algeria,” Cyprus,*” 
Palestine/Israel®’ and Rwanda.™” 


45. Likewise, the Sub-Commission reaffirmed “the right of all refugees ... and internally 
displaced persons to return to their homes and places of habitual residence in their country 
and/or place of origin, should they so wish” with the adoption, without a vote, of 

resolution 1998/26, entitled “Housing and property restitution in the context of the return 

of refugees and internally displaced persons”. 


46. The Committee on the Elimination of Racial Discrimination also reaffirmed this principle 
in its general recommendation XXII on article 5 and refugees and displaced persons, in which it 
states: “all ... refugees and displaced persons have the right freely to return to their homes of 
origin under conditions of safety”. Similarly, the international community, meeting in 


+» 83 
Durban, South Africa in August and September 2001 for the World Conference against Racism, 
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Racial Discrimination, Xenophobia and Related Intolerance, unequivocally declared its universal 
recognition of “the right of refugees to return voluntarily to their homes and properties in dignity 
and safety, and urge[d] all States to facilitate such return”.™4 


47. The UNHCR Handbook on Voluntary Repatriation provides additional guidance on these 
issues. The Handbook stresses, for instance, that the mandate of UNHCR includes promoting 
“the creation of conditions that are conducive to voluntary return in safety and with dignity” and 
promoting “the voluntary repatriation of refugees once conditions are conducive to return”. In 
addition, it states that the recovery and restitution to returnees of their land or other immovable 
and movable property which they may have lost or left behind are to be included in any tripartite 
agreement or any declaration of amnesties and guarantees.*° 


48. The Executive Committee of UNHCR, in its Conclusion No. 18 (XXXJ) of 1980, 

“called upon governments of countries of origin to provide formal guarantees for the safety of 
returning refugees and stressed the importance of such guarantees being fully respected and of 
returning refugees not being penalized for having left their country of origin for reasons giving 
rise to refugee situations”.*” Similarly, in its Conclusion No. 40 (XXXVI) of 1985, the 
Executive Committee reaffirmed “the basic rights of persons to return voluntarily to the country 
of origin” and affirmed “the need for [repatriation] to be carried out under conditions of absolute 
safety, preferably to the place of residence of the refugee in his [or her] country of origin”.** 


49. UNHCR also recently stated that experience has shown that voluntary repatriation 
operations are likely to be less successful if housing and property issues are left too long 
unattended, particularly if refugees are not able to recover their houses and property in the 
country of origin. 


50. The forced return of refugees and other displaced persons is, prima facie, incompatible 
with international human rights standards, as forced repatriation violates the principle of 
non-refoulement. Article 33 (1) of the Convention relating to the Status of Refugees provides 
that “No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever 
to the frontiers of territories where his [or her] life or freedom would be threatened on account of 
his [or her] race, religion, nationality, membership of a particular social group or political 
opinion.” Similarly, principle 15 of the Guiding Principles on Internal Displacement provides 
that “Internally displaced persons have ... [t]he right to be protected against forcible return to or 
resettlement in any place where their life, safety, liberty and/or health would be at risk.” 


SECTION V. LEGAL, POLICY, PROCEDURAL AND INSTITUTIONAL 
IMPLEMENTATION MECHANISMS 


oul Section V of the Principles provide specific guidance regarding how best to ensure the 
right to housing, land and property restitution in practice. The principles articulated in this 
section are based, in part, on the findings of the preliminary report (E/CN.4/Sub.2/2003/1 1), 
which analysed some of the common obstacles to restitution programmes, including secondary 
occupation, property destruction, loss or destruction of property, ineffectual institutions and 
discriminatory restitution programmes. In this section, the Principles also express a good 
governance approach and as such reflect some of the “best practices” which have been devised at 
the level of policy to address these common obstacles. 
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Compatibility with international human rights and humanitarian law and related 
standards 


ae: The provision that all restitution procedures, institutions, mechanisms and legal 
frameworks related to the right to restitution are fully compatible with international human 
rights, refugee and humanitarian law and related standards is important to ensure that these 
standards are adequately reflected at the level of national policy-making vis-a-vis restitution. 
Doing so will ultimately serve to protect all persons from future violations of human rights and 
ensure the effective implementation of the Principles. 


National procedures, institutions and mechanisms 


So. In situations where restitution has been tried in situations of post-conflict, effective and 
competent national institutions have been the cornerstone of successful restitution programmes. 
The provisions contained in section V on restitution procedures, institutions, and mechanisms are 
meant to provide practical guidelines for the establishment and support of national-level 
institutions, and other institutions, charged with implementing restitution policies. 


54. It deserves mention within the Explanatory Notes that the absence of effective, impartial 
and accessible judicial remedies severely compromises the restitution process. This is 
particularly the case in post-conflict situations where internal political divisions render domestic 
institutions incapable of effectively administering restitution programmes, either due to 
institutional bias, or due to a lack of capacity and resources. Certainly, while ensuring the 
integrity of the restitution process as a whole is a task of all relevant procedures, institutions and 
mechanisms, effective judicial mechanisms play a special role in upholding the credibility, 
justness and fairness and of the entire restitution process. 


D3 Because restitution procedures often need to be implemented in the midst of delicate or 
charged political situations, the Principles recognize that States should, where there has been a 
general breakdown in the rule of law, or where States are unable to implement the procedures, 
institutions and mechanisms necessary to facilitate the restitution process in a just and timely 
manner, request the technical assistance and cooperation of relevant international agencies in 
order to establish provisional regimes responsible for providing refugees and displaced persons 
with the procedures, institutions and mechanisms necessary to ensure effective restitution 
remedies. 


Accessibility of restitution claims procedures 


56. The Principles provide for the accessibility of restitution claims procedures, with the 
understanding that not only must institutions be effective in their work to implement restitution 
policies, they must also be accessible to those constituencies which they are meant to benefit. As 
such, claims procedures must be physically, linguistically and economically accessible, and 
special measures should be taken to ensure that marginalized groups and vulnerable persons are 
able to benefit from such institutions in an equitable and just manner. The provision of legal aid 
also increases the accessibility of restitution claims procedures, and ensures that persons are not 
deterred from benefiting from such procedures due to barriers associated with navigating 
complex or intimidating legal systems. Emphasis on access to justice is clear in section VIII of 
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the Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law. 


Adequate consultation and participation in decision-making 


Dlx In addition to the general right to take part in the conduct of public affairs 
(Universal Declaration of Human Rights, art. 21 (1); International Covenant on Civil and 
Political Rights, art. 25 (a)), the right to adequate consultation and representation in 
decision-making has been articulated, for example, by the Committee on Economic, Social 
and Cultural Rights within the context of forced evictions. In its general comment No. 7, 
the Committee observed that affected communities should have a right to “an opportunity 
for genuine consultation”. 


BY Similarly, principle 28 (2) of the Guiding Principles on Internal Displacement states that 
“Special efforts should be made to ensure the full participation of internally displaced persons in 
the planning and management of their return or resettlement and reintegration.” 


Housing, land and property records and documentation 


vere The provisions made within the Principles regarding housing and property records and 
documentation are meant in part to facilitate, from a logistical point of view, restitution 
processes through the establishment or preservation of property registration systems. 


60. In emergency situations, alternative mechanisms may need to be established in order to 
create or recreate a system for the registration of property. One effective way to do this, perhaps, 
would be to integrate housing and property restitution protections in registration procedures for 
refugees and displaced persons. Many States have registration systems 1n place for the provision 
of humanitarian aid to the displaced, and many States include within their registration processes 
a mechanism for the collection of demographic data on the displaced population. It would seem 
quite feasible to amplify the data-collection component of these registration processes, to record 
information regarding the housing and property situation of refugees and displaced persons at the 
time they fled their homes, including, inter alia, address, length of residency, estimated value, 
tenure status, ownership records and any other relevant personal information related to 
residency, ownership, possession or use and loss of property rights. 


61. Because displacement often occurs in situations of conflict, including ethnic cleansing, 
principle 15.8 stipulates that “States shall not recognize as valid any housing, land and/or 
property transaction, including any transfer that was made under duress, or which was 
otherwise coerced or forced, either directly or indirectly. ...”. Similar language was used in 
Security Council resolution 820 (1993) on the situation in Bosnia and Herzegovina.” This 
provision is consistent with basic tenants of contract law which stipulate that contracts entered 
into under duress by physical compulsion are void. Similarly, if a party’s assent to a contract is 
induced by a threat from another party that leaves the victim no reasonable alternative, the 
contract is voidable by the victim. 
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The rights of tenants and other non-owners 


OF. Ensuring the rights of tenants and other non-owners 1s very important in situations of 
repatriation, resettlement and restitution, as in many cases only the minority of the affected 
displaced population will have actually owned their housing. Tenants and other non-owners do 
have rights of possession, including security of tenure, which protect them from forced eviction 
and displacement. 


Secondary occupants 


63. Ensuring the rights of secondary occupants is a critical concern because secondary 
occupation is acommon phenomenon in situations of displacement and may present itself as an 
obstacle to restitution, as was recognized in the preliminary report (E/CN.4/Sub.2/2003/11). 
Secondary occupants are persons who take up residence in a home after the home’s rightful 
occupants have fled due to, inter alia, forced displacement, forced eviction, violence or threat of 
violence, or natural or human-made disasters. Secondary occupation may at times occur when 
the perpetrators of human rights abuses forcibly evict residents and subsequently loot property 
and move into the abandoned homes themselves. Yet, often, secondary occupiers are themselves 
displaced persons. 


64. Adequately addressing the phenomenon of secondary occupation has proven extremely 
difficult and delicate in practice. In all cases, however, secondary occupants must be protected 
against forced evictions and must benefit from the procedural protections outlined in 

general comment No. 7 of the Committee on Economic, Social and Cultural Rights.” Similarly, 
secondary occupants have a right to adequate housing under international human rights laws and 
standards, and States should adopt adequate measures to protect secondary occupiers against 
homelessness, unreasonable relocation and other violations of their human rights. Due process 
guarantees, and access to fair and impartial legal institutions, must be assured for all parties. 


Legislative measures 


65. The legal recognition of the right to housing, land and property restitution for refugees 
and other displaced persons is indispensable to the adequate implementation of restitution 
programmes and policies and to their adequate enforcement. Legal protections should be clearly 
articulated in an internally consistent manner, and legal protections should be consistent with 
international human rights, refugee and humanitarian law and related standards. In order to 
establish an adequate legal regime for the protection of the rights articulated in these Principles, 
States will need to pursue a range of legislative measures, including the adoption, amendment, 
reform, or repeal of relevant laws, regulations and/or practices. Paragraphs 2 and 3 of the 
Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law reaffirm the obligation to provide such an appropriate legal regime. 
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Prohibition of arbitrary and discriminatory laws 
66. The prohibition of arbitrary and discriminatory laws builds upon the right to 


non-discrimination recognized in section III of the Principles. As the preliminary report 
(E/CN.4/Sub.2/2003/11) points out, one of the common obstacles to the successful 
implementation of restitution programmes has been the establishment of policies which favour 
certain groups, all the while barring others from returning to their own homes, as with the 
application of discriminatory abandonment laws. 


67. Discriminatory restitution programmes further entrench social divisions and animosities, 
and.are counter to post-conflict resolution, peace-building, as well as to fundamental human 
rights principles and international human rights legal obligations. As such, it is essential for 
States to bring their national legislation into compliance with non-discrimination standards, as 
emphasized in paragraph 25 of the Basic Principles and Guidelines on the Right to a Remedy 
and Reparations for Victims of Gross Violations of International Human Rights Law and Serious 
Violations of International Humanitarian Law. 


Enforcement of restitution decisions and judgements 


68. The adequate enforcement of judgements related to restitution is essential to the 
effective implementation of restitution policies and programmes (e.g. see paragraph 17 of the 
Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law), and are especially important in situations where persons have been 
displaced due to violence and/or conflict. 


Compensation 


69. The term “compensation” refers to a legal remedy by which a person receives monetary 
or in-kind payment for harm suffered. Compensation should not be seen as an alternative to 
restitution and should only be used when restitution is not factually possible or when the injured 
party knowingly and voluntarily accepts compensation in lieu of restitution, or when the terms of 
a negotiated peace settlement provide for a combination of restitution and compensation. For 
example, an injured party may receive compensation to remedy the wrongful dispossession of 
housing only if that particular housing no longer exists, as determined by an independent, 
impartial tribunal, or if the injured party knowingly and voluntarily decides it is in his or her 
interest not to return to his or her home. 


70. The Principles do acknowledge that in some cases, a combination of compensation and 
restitution may be the most appropriate remedy and form of restorative justice. However, the 
standard still applies that compensation should not be seen as an alternative to restitution and 
should only be used when restitution is not factually possible. In all cases it is the injured party 
who should be able to knowingly and voluntarily decide whether to accept restitution, 
compensation, or some combination therein. 


Ade In its general recommendation XXIII on indigenous peoples, the Committee on the 
Elimination of Racial Discrimination affirmed such a formulation in the context of indigenous 
land and resources, calling upon States parties “to recognize and protect the rights of indigenous 
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peoples to own, develop, control and use their communal lands, territories and resources and, 
where they have been deprived of their lands and territories traditionally owned or otherwise 
inhabited or used without their free and informed consent, to take steps to return those lands and 
territories. Only when this is for factual reasons not possible, the right to restitution should be 
substituted by the rights to just, fair and prompt compensation”.”° 


v2 Similarly, principle 29 (2) of the Guiding Principles on Internal Displacement provide 
that “Competent authorities have the duty and responsibility to assist returned and/or resettled 
internally displaced persons to recover, to the extent possible, their property and possessions 
which they left behind or were dispossessed of upon their displacement. When recovery of such 
property and possessions is not possible, competent authorities shall provide or assist these 
persons in obtaining appropriate compensation or another form of just reparation” 

(emphasis added).”” 


SECTION VI. THE ROLE OF THE INTERNATIONAL COMMUNITY, 
INCLUDING INTERNATIONAL ORGANIZATIONS 


Responsibility of the international community 


iiss Section VI of the Principles outlines the role of the international community and of 
international organizations in facilitating restitution processes. In this regard, principle 22.1 
notes that the international community should promote and protect the right to housing, land and 
property restitution, as well as the right to voluntary return in safety and dignity. 


74. The agencies and organs of the United Nations, in particular, have important roles to play 
in Overseeing the successful implementation of restitution programmes. At times, these roles can 
appropriately be seen as part of the United Nations human rights monitoring activities. Most 
notably, the human rights treaty-monitoring bodies and the Charter-based human rights bodies 
including the Commission on Human Rights and the Sub-Commission for the Promotion and 
Protection of Human Rights should monitor the implementation of restitution programmes 
within States in order to ensure that they comply with international standards. At other times, 
however, it will be important for international organizations such as the United Nations to play a 
more central role in the implementation of restitution programmes. 


Tey The provisions articulated within section VI on the role of international organizations in 
peace operations recognize that while housing and property restitution is necessary to 
post-conflict resolution and peace-building, restitution programmes cannot be properly 
implemented under conditions that are overly volatile and unstable. As such, peace operations 
allow for the stabilization of conflict situations, paving the way for housing and property 
restitution programmes to be effectively institutionalized and, perhaps even more importantly, 
effectively enforced. The United Nations, as well also other international and regional 
organizations, also play a unique role in this regard. 


76. In many cases, international actors are called upon to negotiate and broker peace 
agreements between warring factions. As such, the Principles stipulate that the international 
organizations, including the United Nations, should strive to ensure that peace agreements and 
voluntary repatriation agreements contain provisions related to the establishment of national 
procedures, institutions, mechanisms and legal frameworks for facilitating the restitution process. 
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SECTION VII. INTERPRETATION 


Interpretation 


Td: The final provision on the interpretation of the Principles incorporates a savings clause 
which prohibits any interpretation that limit, alters or otherwise prejudices the rights recognized 
under international human rights, refugee and humanitarian law and related standards, or rights 
consistent with these laws and standards as recognized under national law. 
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